'IN THE UNITED STATES DISTRICT COURT ...
. FOR THE DISTRICT OF NEW JERSEY .
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A The Umted States of Amcnca (“Umtcd States"), on behalf of the Adrmmstrator of -
the United States Envnmnmcntal Protection Agency (“EPA™), filed a complaint in this matter
pursuant to Sections 107 of the Comprehensive Environmental Response, Compensation, and
Lisbility Act (“CERCLA™), 42:U.8.C. § 9607 (the “United States action™). FMC filed a
Complaint pursuant to Section 113 of CERCLA, 42 U.S.C. § 9613 (the “FMC action”). The
FMC actioh has been consolidated with the United States actwn :

B, The United States in its complamt seeks: rexmbursement of costs incurred by EPA
, and the Department of Justice for response actions at the Higgins Disposal Superfund Site
‘located at 121 Laure] Avenue, Kingston, Somerset County, Now Jersey, together with acerued |
interest. FMC in its complamt seeks: reimbursement of costs incurred by it for respcnse actlons
at the Higgins stposal Superfund Site, together with acerued interest. .

.C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), the United States notified the State of New Jersey (the “State’ ") on January 22,
2004, of negotiations with potentially responsible parties regarding the 1mp1cmcntauon of the
remiedial design and remedial action for the Site, and EPA has provided (he State with an
opportunity to participate in such negotiations and be a party to this Consent Decrec,

D. ' Inaccordance with Section 122(7)(1) of CERCLA, 42 U.S:C. § 9622()(1), the
United States notified the Department of Interior and National Qceanic Atmospheric
Administration on January 14, 2004, of negotiations with potentially responsible parties
regzu'dmg the release of hazardous substances that may have resulted in injury to the natural
~ resources under Federal tmstccshxp and encouraged the trustee(s) to participate in the negotiation
of this Consent Decree. .

E. The dofendant that has emered into this Partial Conscnt Decree iz tha FMC
Corporation (“Settling Defendant”).

F. The Settling. Defendant does not admit any liability to the Plamtrﬂ' arising out of
the transactions or occurrences alleged in the complnmt nor does the defendant acknowledge that
the release or threatened release of hazardous substances at or from the Site constitutes an
imminent or substanual cndangcrmcnt to the public health or wclfarc or the env:mnmeut

G.  Pursuantto Section 105 of CERCLA, 42US.C. § 9605, EPA placed the Siteon
. the National Prioritics List, set forth at 40 C. F.R "Part 300, Appeudlx B, by publication in the
Federal Registeron August 30,1990,

H. In response o arelease or 8 subs(annal threat of a release of a hazardous
substance(s) at or from the Site, EPA commenced in October1992 a Reémedial Investigation and
Feasibility Smdy( ‘RYFS"™) for the Site pursuant to 40 C.F.R. § 300.430, '

: L EPA completed the Remedial Investigation (“RI") chort in August 1996, and
" EPA completed a Feasibility Study ("FS") Report in August 1996, .

F)
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1 Pursuant to Section 117 of CERCLA, 42 U, 5.C. § 9617, EPA pubhshed notxce of

the completion of the FS and of the prppcsed plan for remedial action in April 1997, EPA
provided an opportunity for written and oral comments from the public on the proposed plan for
remedial action. A copy of the transcript of the public mcetmg is available to the publicas part
of the administrative record upon whmh the Regtonnl Admxmstrator based the selecncm of the
response action.

K On Scptcmber 3041997, BPA issued a Record of Decision (“ROD”) which
selected and deccribed a responselaction for the contaminated groundwater st the Site. The State
concurred on the groundwater rempedy. The ROD includes 2 responsiveness summaxy tothe
public comments, The remedy- selected in the ROD had two components: 1) provision of a -
public water supply to the residents along Laurel Avenue by extension af an existing public water

supply line, and 2} installation of on-site extraction wells and a pipeline for the conveyance of the

" contaminated groundwater to the nearby Higgins Farm Superﬁ.md Site groundwater treatment

" plant for treatment. Notice of the final plan was published in accordance with Section 117(b) of
CERCLA. Settling Defendant installed the extension of the public water supply line in 1998
pursuant to an EPA admunstrahve order. .

L. Based upon new information obtained by EPA after the ROD was issued, EPA
issued an Explanation of Slgmﬁcant Dlﬁerences ("ESD™) on December 9, 2002. The State had a
reasonable opportunity to review and comment on the ESD. The ESD documented EPA’s
decision to extract, treat and reinject contaminated groundwater at the Site instead of conveying

“the contaminated groundwater to the Higgins Farm Superfund Site for treatment,

M.  Based on the information presently available to EPA, EPA believes that the Work
(a5 defined in Section IV below) will be properly and promptly conducted by the Settling -
Defendant if conducted in accordance with thc reqmrcmcnts of this Consent Decree and its
appendices.

N. Sole.ly for the purposes of Section 113(j) of CERCLA the Remedml Action

described in the ESD and the Work to be performed by the Settling Defendant shall constitute a
response action taken or ordered by the Presldent. . .

O.  The Parties recognize that this-is a Bartlal Consent Decree that covers perfonnance _

of the Work (as dcscnbed in Section JV below).

‘P, The Parties recognize, and the Court by entering this Partial Consent Decree
finds, that this Decree has been negotiated by the Parties in good faith and implementation of this
Decree will expedite the cleanup of the Site and will avoid prolonged and complicated litigation
between the Partxes, and that this decree is fair, reasonable, and in the public interest.

NOW. THEREFORE itis hcrcby Ordered, Adjudged, and Decreed:
I J].[ELSDIQIIQN '

. This Court has jurisdiction ever the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.8.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over.the Settling Defendant, Solcly for the purposes of this Consent Decree
and the underlylng complaint, Settling Defendant waives all objcchons and defenses that it may
have to jurisdiction of 1hc Court or to venue in this District. Settlmg Defend.mt shall not
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challengé the terms of this Consem Decree or ﬂus Coun's Junsdtcnon to enter and enforce this -
Consent Decree Pt S . .
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2, This Consent Decree applxcs to and is bmdmg upnn the Umted States and upon o

Settling Defendant and its successors and assigns. Any-changein ownership ot corporate status
of the Settling Defendant including, but not limited to, any transfer of assets or real or personal
pmpcrty shall inno way alter Scﬂlmg Dcfendant's rcs'ponsiblhhes under this Consent Decree.’

. 3. Settling Defendant ghall provide a copy of this Ccnscnt Decree to each contractor

hired to perform the Work required by this Consent Decree dnd to each person representing the

Settling Defendant with respect to the Site or the Work and shall condition all contracts entered
into hereunder upon performance of the Work in conformity with the terms-of this Consent
Decree, Settling Defendant or its contractors shall provide written notice of the Consent Decree

- to all subeontractors hired to perform any portion of the Work required by this Consent Decree.

Settling Defendant shall nonetheless be responsible for ensuring that its contractors and

. subcoutractors perform the Work contemplated herein in accordance with this Consent Decree.

With regard (o the sctivities undertaken pursuant (o this Cunsenl Decree, each contractor and
subcontractor shall be deemed to be in a contractual relationship with the Scttling Defendant
within the meaning of Sechon 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS -

4. Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in rcgulaﬁons promulgated under CERCLA shall have the
meaning assigned to (hem in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the

following definitiens shall apply:

“CERCLA" shall mean the Comprchmsnvc Envxronmcma] Response, Compcnsauon, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

“Consent Decree” shall mean this Partial Consent Decree and all appendices attached
hereto (listed in Section XXVIII). In the event of conflict between this Décree and any appendix,
this Decree shall control.

“Day” shall mean a calendar day unless exprcssly statcd to be a working day. “Working

day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any
period of time under this Conserit Decree, where the last day would full on a Saturday, Sunday,

- or Federal holiday, the period shall nun until the close of business of the next working day.

“Effective Date” shall be the. cffective date of this Conacnt Dccrcc as prov1dcd in
Paragraph 98, . : .

e EPA” shall mean the United States Envu‘onmcmal Protection Agency and any 5Uccessor

dcpaﬁmcnts oragencies of the United States.

- “Explanation of Slgmt' icant Differeaces” or "ESD” shall mean the EPA Exp]ananon of
Significant Dxfﬁ:rmccs rclating to the Site signed on December 9, 2002, by the Regional
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: Admnm strator, EPA Regmn 2, ot her dclcgatc, and al! aﬁachments thereto 'I'hc ESDis attached
as Appendix A. : . . o . AT A :

“Future Response Costs, " for the pr.uposes of this Consmt Dccrec shail mea.n all costs

paxd by the United Stafes after this Consent Decree is lodged ‘including, but not limited to, direct '.

and indirect costs, that the United States incurs in revxewmg or developing plans, reports and

- other items pursuant to this.Consent Decres, verifying the Work, or otherwise unplementmg,
overseeing or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Section VI, IX
(including, but not }imited to, the costs of axtomcy time and any monies paid to secure access
and/or to secure or implement institutional controls including, but not hnutcd to, the amount of
just compensation), XV, and Paragraph 81 (Work Takeover) of Secuon XX.

“Interest” shall fncan interest at the rate specified for interest.on investments of the EPA
Hazardous Substance Supgrﬁmd established by 26 U.S.C. Section 9507, compounded annually
on October 1 of each ycar in sccordance with 42 U.8.C. Section 9607(a). The apphcab]e rate of
interest shall be the rate in effect at the time the interest accrues. The rate of interest is subject to
change on October 1 of each yéar.

“NJDEP” shall mean the New Jersey Department of Enwronmcntal Protecn on” and any
suceessor departments or agencies of the State. :
“National Coritingency Plan” or “NCP” shall mean the Natmnal Qil and Hazardous:

- Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
~ US.C. § 9605, codified at 40 C.F.R, Part 300, and any amendments theseto.

“Operation and Maintenance” or “0 & M” shall mean all activities required to maintain
. ‘the effectiveness of the Remedial Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and the Stutement of Work .

(SOW),

“Paragraph” shall mean a portion of this Consent Decree 1denﬁﬁed by an Arabxc numeral
Or an upper Case letter. 4

_ “Parties” shall mean the United States and the Settling Defendam.

““Past Response Costs™ shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site prior to the date this

Consent Decree is lodged, plus Interest on all such costs which has accrued pursuant to 42 us.c. .

Section 9607(a) through such date.

“Performance Standards” shall mean the cleanup standards and other mieasures of
achiovement of the goals of the Remedial Action as et forth in the “Remedial Action

Objectives” section and Table-14 of the ROD; the ESD; and Section II of the SQW,

“Plaintiff”’ shall mean the United States.

“RCRA” shall mean the Solid Waste prosal Act as anmiended, 42 U S.C. §§ 6901 et
seq. (2}so known as the Resource Conservation and Recovery Act)

[




" . “Record of Decision” or “ROD" shall mean the EPA Record of De&:mon fclatrng to the
-Site signed on September 30, 1997, by the Regional Administrator, EPA Region 2, or her
delegate, and all attachments thereto. The RODIs attached a5 Appendix B. :

, “Remedsal Action” shall méan thiose activities, exoept for Operataou and. Mamtenance, to
be undertaken by the Scttling Defendant to implement the ESD in accordance with the SOW and
the final Remedial Design and Remedial Action Woik Plans and other plans approved by EPA.

“Remedial Action Work Plan” shal] mean the document dev.eloped pursuant to
Paragraph 11 of this Consent Decree and approved by EPA, and any amendments thereto. -

“Remedial Design” shall mean those activities to be undertaken by the Settling Defendant
te develop the final plans and speclﬁcmons for the Remedial Actmn pursuant to the Remedial
Design Woik Plan. . .

*Remedial Design Work Plan" shall mean ths document dcveloped pursuam o
Paragraph 10 of this Consent Decree- and approved by EPA, and any amendments thereto.

*'Section’ shall mean a portion.of this Consent Decree 1dcnt1ﬁed by a Roman numeral.

“Settling Defendant" shall mean the entity FMC Corporation, which has its pnnmpal
place of business at 1735 Market Street, Philadelphia, Pennsylvania 19103

“Site” shall mean the nggms Disposal Superfund Site, encompassing approxxmntely 38
_acres, located at 121 Laurel Avenue in Kingston, Somerset County, New Jersey, and depicted
generally on the map attached as Appendix C,

“State™ shall me¢an the State of New Jersey.

“Strtement of Work™ or “SOW™ shall mean the statement of work for 1mplememauon of
the Remedial Design, Remedial Action, and Operation and Maintenance at the Site, 22 set forth .
- in Appendix D to this Consent’ Decrac and any modifications made in accordance with this

Consent Decree.

“Supervising Contractor” shall mean the pnnmpai contractor retained by the Settling
Defendant to supervise and direct the implementation of the Work under this Consent Decree.

“United States™ shall mean the United States of America.

‘ “Waste Material” shall mean (1) any “hazardous substance under Section 101(14) of
CERCLA, 42 U.8.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33),42.
. U.S.C. § 9601(33); and (3) any “solid waste" under Sectmn 1004(27) of RCRA, 42 U.S.C.

~ §6903(27).

' ~ “Waork” shall mean all activities Settlmg Defendant is mquu'ed to perform under this -
Consent Decree, except those requtrcd by Section XXIV (Retention of Records),

V. GENERAL PROVISIONS

5. Qbjectjves of the Parties. The obj ectives of the Parties in entering into this
Consent Deeree are to protect public health or welfare or the environment at the Site by the
design and implementation of response actions at the Site by the Setiling Defendant.
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CL6, E‘&mmmmyﬁgﬂi_ng_g_gfgng__ Settling I Deﬁmdant shall ﬁnmc: and
perform the Work in accordance with this Consent Decree; the “Remedial Action Objectives”

and Table 14 of the ROD; the ESD; the SOW and all work plans and other plans, standards,
specifications, and schedules set forth herein or dcveiopcd by S:ttlmg Defendant and approved
by EPA pursuant to this Consent Decree.

7. f&mm_mmmm All activities undertaken by- Setﬂmg .

Defendant pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable Federal and State laws ond regulations. Scttling Defendent must
also comply with all applicable or relevant and appropriate requirements of all Federal and State
- environmental laws as set forth in the ROD, ESD and the SOW. Thé activities conducted
pursuant to this Consent Decree, if appmvcd by EPA, shall be considered to be consistent with
the NCP.
8. 'Pexmits.

a.  Asprovided in Sectxon 121(e) of CERCLA and Section 300.400(¢) of the
NCP, no permit shall be required for any pomon of the Work conducted entirely on=site (i.e.,
within the arcal cxtunt of contamination or in very elose proximity 1o the ¢ontamination and
necessary for implementation of the Work). Where any portion of the Work that is not on-site

requires a federal or state permit or approval, Settling Defendant shall submit timely and
complete applications and teko all other aotiona necossary to oblau‘l 2l such permits or approvals.

b, The Setiling Defendant may seek relief under the provisions of Séction
XV {Force Majeure) of this Consent Decree for any delay in the performance of the Work .
resulting from a failure to obtain, or & delay in obtammg, any permit roqum:d for the Work.

c.  Thiz Consent Decree is not and shall not bc construed tobe, a pemnt 1swed
pursuant to any fcdcral or state statute or regulation.

VL PERFO ! W LIN DEFENDANT
9 Selectioy of Supecvising Qc; 1fractor. '

.a. - All aspects of the Work to be performed by Settling Defendant pursuant to-
Sections VI (Performance of the Work by Settling Défendant), VII (Remédy Review), VI
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Response) of this
Consent Decrec shall be under the directivn and supcrvision of the Supervigsing Contractor, the
selection of which shall be subject to disapproval by EPA. Within'seven(7) days after the
lodging of this Consent Decree, Settling Defendant shall notify. EPA in writing of the name, title,
and qualifications of any contractor proposed to be the Supervising Contractor. 'With respect to
any contractor proposed to be Supervising Contractor, Settling Defendant shall demonstrate that
. the proposed contractor has a quality system that complies with ANSIVASQC E4-1994,
“Specifications and Guidelines for Quality Systems for Environmental Data Collection and
Bnvironmental Tectnology Programs,” (American National Standard, January 5, 1995), by
submitting a copy of the proposed contractor’s Quality Management Plan (QMP) The QMP
should be prepared in accordance with “EPA Requirements for Quality Management Plans
(QA/R-2)" (EPA/240/B-01/002, March 2001) or equivalent documentation as determined by
"EPA. EPA will issue a notice of disapproval or an authorization to proceed. If at any time

v o




thereafier, Settling Dcfendant proposes to change a Supcrvxsmg Contractor, Semmg Dcfendant
~ shall give such notice to EPA and tmust obtain an authorization to proceed from EPA before the

-~ new Sup cmsmg Contzactor pcrforms, d;rects, or supemses any. Wark under thls Consent "
- Decree. - - H : |

: b UEPA disapprovas a proposed SupemsmgConunctor, EPA will notify
Scttlmg Defendant in writing. Settling Defendant shall submit to EPA a list of contractors,
including the qualifications of each contractor, that would be acceptable to'it within thirty (30)
.days of receipt of EPA's d;sappmval of the contractor previously proposed, EPA will provide
written notice of the names.of any contractor(s) that it disapproves and an authorization to
proceed with respect to any of the other contractors. Settling Defendant may select any
contractor from that list that i3 not disapproved and shall notify EPA of the name of the
cont.ractor selected within fifteen (15) days of EPA's authonzatmn to praceed.

c. If EPA fails fo provide written notice of i its suthorization to proceed or |
d:sapproval as provided in this Paragraph and this failure prevents the Settling Defendant from
mecting one or more deadlines in a plan approved by the EPA pursuant to this Corisent Decree,
Settling Defendant may zeek relicf under the provisions of Section XVII (Force Majeure) hereof.

10.  Pre- aland emedia] Desi

' : a. All pre-Remedlal Design actwmes shall mcludc, at a minimum, lhc pro-
Remedial Design tasks identified in the SOW.

b. Within thirty (30) days after EPA's issuance ef an authorization to procecd
pursuant to Paragraph 9, Settling Defendant shall submit to EPA a-work plan for the design of
the Remedial Action at the Site (“Remedial Design Work Plan” or “RD Work Plan™). The
‘Remedial Design Work Plan shall provide for design of the remedy set forth in the ESD, in
. aceordance with the SOW and for achievement of the Performarce Standards and other
- requirements set forth in the applicable sections of the ROD, the ESD, this Consent Decrec -

and/or the SOW. Upon its approval by EPA, the Remedial Design Work Plan shall be
mcorpmated into and hecome enforceahle under this Consent Decree. Within fifteen (15) days
. after EPA's issuance of an authorization to proceed, the Settling Defendant shall subinit to EPA a
Health and Safety Plan for field design activities which conformis to the applicable Occupational

Safety and Health Administration and EPA requxrements including, but not limited to, 20 CFR. -

§ 1910.120.

. c. The Remedial Dcsxgn Work Pla shall include plans and schedules for
1mplementanon of all remedial design and pre-dcsxgu tasks identificd in the SOW. ‘

d. Upon approval of the Remedial Design Work Plan by EPA, and submlttal

of the Health and Safety Plan for al} ficld activities to EPA , Settling Defendant shall conduct the -

'Remedial Design work in accordance with the SOW, the ESD snd the Remedial Design Work
Plan. The Setiling Defendant chall submit to EPA all plans, submittals and other deliverables
required under the approved Rerhedial Design Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XI (BPA Approval of Plans and Other
Submissions). Unless otherwise directed by EPA. Settling Defendant shall not commence
further Remedlal Desi = activities at the Site prior to approval of the Remedial Design Work
Plan. ' .
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e The prehmmary design submittal sha]l mclude, ata mzmmum. the

'prchmmaxy design requirements‘identified in the SOW, i ; :
' f. The intermediate design submittals, if rcq\ured by EPA orif independently

submmcd by the Scttlmg Defendant, shall be a continuation and expansion of the preliminary

- design, Any vajue cngmeenng proposals must be identified-and evalualcd during this review.

g The pre-final/final design submittal shall mcludc, at a minimum, the pre-
final/final desxgn requirements identified in thc SOwW.

11.. Remedial Action.

a. Within sixty (60) days aﬁer thc approval of the final desxgn submittal,
Settling Defendant shall submit to EPA a Wark plan for the performance of the Remedial Action
at the Site (“Remedial Action Work Plan™). The Remedial Action Work Plan shall provide for.
construction and implementation of the remedy set forth in the ESD and achievement of the
Performance Standards, in accordance with this Consent Decree, the applicable sections of the
ROD, the ESD, the SOW, and the design plans and specifications developed in accordance with
the Remedial Design Work Plan and approved by EPA. Upon its approval by EPA, the '
Remedial Action Work Plan shall be incorporated into and becomie enforceable under this
Cousent Decree. At the same time it submits the Remedial Action Work Plan, Settling

- Defendant shall submit 10 EPA a Health.and Safety Plan for field activities required by the

Remedial Action Work Plan, which conforms to the applicable Occupational Safety and Health

_ Admmlstmnon and EPA reqmremcnts including, but not limited 10,29 C. F. R. Section 1910.120.

b. The Remcdxa] Action Wark Plan shall include plans and schedules for
implementation of all remedial action tasks identified in the SOW.

c Upon approval of the Remedial Action Work Plan by EPA, Settling
Defendant shall implement the Remedial Action, including all activities required under the
Remedial Action Work Plah in accordance with the SOW, the ESD, the Remedial Action Work
Plan, and other plans ‘and schedules developed and approved thereunder. The Seutling Defendant
shall submit to EPA all plans, submittals, or other deliverables required under the approved
Remedial Action Work Plan in accordance with the approved schedule for review and approval
pursuant to Section X1 (EPA Approval of Plans and Other Submissions). Unless otherwise

directed by EPA, Scitling Defendant shail not commence physwa} Remedlal Actlon activities at

the Site prior to approval of the Remedial Action Work Plan. -

12, 8. . The Settling Defendant shall continue to implement the Remedial Action
and O&M, in accordance with the SOW, the ESD, and other plans and schedules developed and
approved thereunder, until the Performance Standards are achieved and for so long thereafter as
is otherwise remquired under thiz Consent Decree. Upon appraval af the O&M Plan, it shall be
mcorporated into and become an enforceable part of this Consent Decree.

13,  Modification of the SOW or R:lated Work Plans,

a.  IfEPA determines that modification to the work specified in the SOW
and/or in work plans developed pursuant to the SOW is necessary to achieve and maintain the -
Performance Standards or to carry out and maintain the cffectiveness of the remedy set forthin

" the ESD, EPA may require that such modification be incorporated in the SOW and/or such work.

8




' plans, provided, howevcr, thata modlfieanon may only be required pursuant 10 this Paragraph to,
,the extent that it is consistent:with the scope of the remedy described in the ESD.

"b. : For the purposes of this Paragraph 13 and Paragraph<48 only, the “scope of
the remedy described in the ESD" is: (1) Extraction and treatment of contaminated ground water’
utilizing flocculation, clarificuion, fillration, granular activated carbon (GAC) units and final pH
adjustment; (2) Reinjection of the treated efflient into the overburden watcr-bearing zone; (3)
Performing groundwater sampling with on-site monitoring wells, sentinel wells and residential
wells to ensure that the contsminativn concenlralions ure being reduced on-site; (4) Establishing
2 classification exemption area (CEA) for impacted ground water until constituent concentrations
in ground water meet the New Jersey Water Quality Standards; and (5) Operatxon and
Maintenance and long-term monitoring related to ‘the Wrk.

_ ¢ If Settling Defendant objects to any modification determined by EPA to be
necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to-Scotion XVII

(Dispute Resolutlon), Paragraph 62 (record review). The SOW and/or re]ated work plans shall
be modified in accordance with final resolution of the dxspute

d, Settling Defendant shall implement azy work required by any
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph.

: e Nothing in this Paragraph shall be construed to limit EPA's authority to
require performance of further response actions as otherwise provided in this Consent Decree.

14. Setthng Defendant acknowledges and agrees that nothing in this Consent Decree,
the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty or
representation of any kind by Plaintiff that compliance with the work requirements set forth i in
- 'the SOW and the Work Plans will achicve the Performance Standards, .

15. . & Settling Defendant shall, prior to any off-sitc shipment of Waste Material
from the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall

. not apply to any off-site shipments when the total volume of all such shipments will not exceed
10 cuble yards. ‘

. (1)  ThcSetling Defendant shall include in the written notification the
following information, where available: (i) the name and location of the- facility to which the
Waste Material is to be shipped; (ii) the type and quantity of the Waste Material to be shipped;
(iii) the expected schedule for the shipment of the Waste Material; and (iv) the method of
transportation. The Settling Deferidant shall notify the state in which the planned receiving
facility is located of major changes in the shipment plan, such as a decision to ship the Waste
Material to another facility within the same state, or to a ficility in another state.

(2)  The identity of the réceiving facility and state will be determined
by the Settling Defendant following the award of the contract for Remedial Action construction.
The Settling Defendant shall provide the information required by Paragraph 15.a as soomn as
practxcab)e afler the award of the contract and before the Waste Matenial is actually shxpped




b. " Before slnppmg any ‘hazardous siibstances,” pollutants or contaminants
from the Sxte to an ofl-site location, Scttlmg Defendant shall obtain EPA’s certification that the
proposed receiving facilityss’ operating in compliance with ﬂlereqmrements ‘of CBRCLA Section
121(d)(3) and 40 C.F.R: 300.440. Settling Defendant ghall only send hazardous substances,
pollutants, or coritaminants from the Site to an off-site faczhty that complies withthe

: requxmments of the stalutory provmou and regulations cltcd ini the precedmg sentence. -

V[IBEMEDXBEYEE

16. B;ngdmkﬂﬂ Settling Defendant shall r:onduc! any studles and mvestxganons
as requcsted by EPA, in order to permit EPA to conduct reviews of whether the Remedial Aetion
is protective of human health and the environment at least every five years as requued by Section
121(c) of CERCLA and any applicable regulatlons

17.  EPA Scelection Qt Further Response Act;gn IFEPA detennmes, at any time, that

the Remedial Action is not pmtccuvc of humanu licalth and (e environment, EPA 1nay select
further response actions for the Site in accordance with the reqmrcmznts of CERCLA and the
NCP.

18, ngqnmiﬂ_’[g,ﬂgmmgm. Settling Defcndant and, if required by Sections
113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on -
any further response actions proposed by EPA as'a result of the review ¢onducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the record dunng the comment
period.

19,  Settlin Defe ant's Obligati Yerfo, er Response Acti .IEF.PA

- - selects further response actions for the Site, the Settling Defendant shall undertake such further

response actions 1o the extent that the reopener conditions in Paragraph 77 or Paragraph 78
{(United States' rescrvations of liability based en unknown conditions or new information) are
satisfied. Settling Defendant may invoke the procedures set forth in Section XVIN (Dispute
Resolution) to dispute (1) EPA's determination that the reopener conditions of Paragraph 77 or
Paragraph 78 of Section XX (Coventmta Not To Sue by Plaintiff) are satisfied, (2) EPA's

" determination that the Remedial Action is not protective of human health and the environment,

or (3) EPA's selection of the further response actions. Disputes pertaining to the whether the -
Remedial Action is protective or to EPA's selection of further resporise actions shall be resolved

‘pursuant to Paragraph 62 (record review).

20. S_bmim'_qnmmm If Settling Defendant is required to pcrfoxm the further
response actions pursuant 1o Paragraph 19, they shall submit a plan for such work to EPA for
approval in accordance with the procedures set forth in Section VI (Performance.of the Work by

- Settlmg Defendant) and shall implement the plan approved by EPA in accordanc;: with the

provisions-of this Decree,

VI]I. QUALITY ASS! TRANCE, SAMPL]NQ, AEQ DA:L:‘& MALYS]S

21. Settling Defendant shall use qualxty assurance, quality contml, and chain of

custody procediires for all treatability, design, compliance and monitoring samples in accordance -

with “EPA Requirements for Quality Assurance Project Plans (QA/RSY" (EPA/240/B-01/003,
March 2001) “Guidance for Quality Assumnca Project Plans (QA/G S)” (EPN600/R-98/OI 8,

10
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-Fcbmaxy 1998), and subsequent amendments to such guidelines upon notification by EPA to
Settling Defendant of such amendment.. Amended guldelmes shall apply only to procedures _
conducted after such notification, Prior to the commencement of any monitoring project under
 this Consent Decree, Setiling Defendant shall submit to EPA for approval, 2 Quality Assurance
Project Plan (“QAPP") that is consistent with the SOW and the NCP. If relevant to the ’
proceeding, the Parties agreo that. validated sampling data generated in accordance with the
QAPP(g) and reviewed and approved by EPA shall be admissible as evidence, withoit objection,
in any proceeding under this Decree. Settling Defendant shall ensure that EPA personnol and itz
authorized represcntatives ars allowed accoss at reasonable times to all laboratories utilized by
Settling Defendant in implementing this Consent Decree. In eddition, Settling Defendant shall
énsure that such laboratorics shall analyze all samples submitted. by EPA pursuant t~ the QAPP
for quality assurance monitoring. Settling Defendant shall ensure that the {aborateries they
utilize for the analysis of samples taken pursugnt to this Decree perform all analyses according to
’ accepted EPA methods. Accepted EPA methods consist of those methods which are documented
in the {“Contract Lab Program Statement of Work for Inorganic Analysis” and the “Contract Lab
Program Statement of Work for Organic Analysis,” dated February 1988}, and any amendments
made thereto during the course of the implementation of this Decras; howeaver, upon approval hy
EPA the Settling Defendant may use other analytical methods which are as stringent as or more
stringent than the CLP- approved methods. Seftling Defendant shall ensure that al] laboratories
they use for analysis of samples taken pursuant to this Consent Decree participate in an EPA or
EPA-equivalent QA/QC program. Settling Defendant shall only use laboratories that have a
documented Quality System which complies with ANSVASQC E4-1954, “Specifications and
Guidelines for Quality Systems for Environmental Data Collection and Environmental
Technology Programs,” (American National Standard, January 5, 1995), and “EPA Requirements
for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002, March 2001) or equivalent
documentation as-determined by EPA. EPA may consider Taboratories accredited under the
National Environmental Laboratory. Acereditation Program (NELAP) as meeting the Quality
System requirements. Settling Defendant shall ensure that all field methodologies utilized in
- collecting samples for subsequent analysis pursuant to this Decree will be conducted in
accordance with the procedures set forth in the QAPP approved by EPA.

22.  Upon request, the Sctthng Pefendant shall allow split or duplicate samples o be

vtakén by EPA or is authorized representatives. Settling Defendant shall notify EPA not less than -

twenty-eight (28) days in advance of any sample collection activity unless shorter notice is
agreed to by EPA. In addition, EPA shall have the right to take any additional samples that EPA .
-deems necessary. Upon request, EPA shall allow the Settling Defendart to take split or duplicate
samplcs of any samples it akes as part of the Plaintiff's oversight of the Settling Dcfendant's
-implementation of the Werk.

'23.  Sentling Defendant shau submit to EPA two (2) coples of the rcsuks of all
sampling and/or tests or other data obtaincd or gentrated by or on behalf of Settling Defendant
* with respect to the Site and/or the 1mplementauon of this Consent Decree unless EPA agrees

otherwxse

24, Notwnhstandmg any provision of this Consent Decree, the United Statcs hereby -
retains al of its information galhcrmg and inspection autharities and nghts including

-




* enforcement actions related thereto, under CERCLA, RCRA and any other apphcablc statules or

.. Sitey

regulanons I SRR (P R P 1}
R W

25.: Ifthe Site, or any other property where access and/or’ land/walacr use restrictions
aré needed to implement this Consent Decree, is owned or controlled by persons other than the
Settling Dcfendant, Settling Defendant shall use best efforts to secure from such persons:

a . an agreement to provxdc access at all reasonable times to the Site, or other

' 3uch propmy, for the United States and its representatives, including EPA and its representatives .

(including contractors), for the purpose of conducting any actwuy related to this Consem Decree,
including, but not limited to the following activities:

(1) - Monitoring the Work; A .
- (2)  Verifying any data or information submitted to the United States;
(3) Conducting investigations relating to contamination at or near the

(4)  Obtaining sampies
[5)  Assessing the need for, planning, or unplcmcmmg addmonal
response actions at or near the Sxte,

. (6) Assessmg unplemcntatlon of quahty assurance and quahty contml
practices as deﬁned in the approved Quality Assurance Project Plans;

: (7) Implementing the Work pursuant to the conditions set forth in
Pnragmph 81 of this Consent Decree;

(8) Inspecting and copying records, operatmg Jogs, con(tacts. or othcr
documents maintained or generated by Sctt]mg Defmdant or its agents, consistent with Section

o XX (Access to Information);

(9) Assessing Setﬂmg Defendant‘s compliance with this Consent
Dccrec; and

(10) Determining whethcr the Site or othcr property is beingusedina

©'manner that is prohibited or restricted, or that may need to be prohibited or restricted. by or

pursuant to this Consent Decree; and
b. an agreement, enforceable by thc Settling Defendant and the United States,

‘to refrain from using the Site, or such other property, in any masiner that would imerfere with or

edversely affect the implementation, integrity, or protectiveness of the remedial measures to be
performed pursuant to this Consent Decree. Such restrictions include, but are not limitéd to, the
installation of fencing to prevent access to the treatment plant and the two flush mounted

. recovery wells by unauthonzed personnel

c. the execution'and recordation in the- ‘County Clerk’s office of Somerset
County, State of New Jersey, an easement, mnning with the land, that (i) grants a right ofacccss
for the purpose of conducting any activity related to this Consent Decree mc!udmg, but not
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-, cascment showing the ¢lerk’s recording stemps, 1f the easoment is to be ‘conveyed to the Umtcd '
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timited to, those activities listed in Paragtaph 25.2 of this Consent Decree, and (if) grants the -
right to enforce the land/watcr restrictions listed in ngmph 255 of this Consent Decree, or .

othier restrictions that EPA détermines are necassary 1o implement, ensure non-mterference with,
“or ensure the protectiveness of the remedial measures to be performcd pursuant to this Consent
"Decree. The access rights and/or rights to enforee the land/water use restrictions shall be granted

to the (i) United States, on behalf of EPA, and its repmentatxves. (ii) the Stateand its
representatives, (iii) the Senling Defendant and its representatives, and/or other appropriate
grantees as determined by EPA. If EPA so0 requests, Settling Defendant shall, within forty-five
(45) days of EPA’s request, submit-to EPA for review and approval with respect to such
PumY‘

1 A draﬁ.‘easemcnt, in substentially the form attached hercto as .
Appendix E, that is enforceable under the laws of the State of New Jersey, and

(2) A current title insurance commitment of somé other evidence of
title acceptable to EPA, which shows title to the Jand desciibed in the easement to
be free and clear of all prior liens and encuimbrances (except when those liens or
encumbrances are approved by EPA or when, despite best efforts, Settling
Defendant is unable to obtain release or subordination of such prior hcns or
encumbxances) .

Within ﬁﬁccn (15) days of EPA’s spproval and acccptnncc of the cnscmcnt and the title
evidence, Settling Defendant shall update the title search and, if it is determined that nothing has
occurred since the effective date of the commitment to affect the title adversely, the easement
shall be recorded with the County Clerk of Somersct Counly, Within thirty (30) days of the -
recording the cascmcnt Senling defendant shall provide EPA with a final title insurance policy,
or other final evidence of title acceptable to EPA, and a certified copy of the original recorded

States, the easement and ttle evidence (including final title evidence) shall be prepared in

-accordance with the U.S. Department of Justice Title Standards 2001, and approval of the
‘sufficiency of title must be obtained a8 required by 40 U.S.C. Sccuon 255.

26. If(a) any access or land/water use restriction agrecments reqmred by Paragmph

25.a. or 25.b of this Consent Decree are not obtained within forty-five (45) days of the date of

entry of this Consent Decree, (b) any access easements or restrictive easements required by
Paragraph 25.¢ of this Consent Decree are not submitted to EPA in draft forn within forty-five
(45) days of EPA’s request for such an easemeént, or (c) Seitling Defendant is unable to obtain an
agreement pursuant to Paragraph 25.¢.(1) from the holder of a prior lien or encumbrance to

‘relcase or subordinate such lien or encuunbrance to the easement bejng created pursuant to this

Consent Decree within forty-five (45) days of the daté of entry of this Consent Decree, Settling
Defendant shall promptly notity the United States in writing, and shall include in that notification
a summary of the steps that Settling Defendant has taken to attempt to comply with Paragraph 25

of this Consent Decree. The United States may, as it deems appropriate, assist Settling Defendant
' in obtaining access or land/water use restrictions, either in the form of contractual agrecments or

in the form of easements running with the land, or in cbtaining the release or subordination of a
prior lien or encumbrance. Settling Defendant shall reimburse the United States for all costs
incurred, direct or indirect, by the United States in obtaining such access, land/water use

13 : g .




A
(e At e ALy s s im0 eienmimes s e i = mmrn mmd e+ b it e s nm e s Dty e+ e nntnam s em mim e o

restrictions, and/o:r the releasdsubordmahon of prior liens or encumbrances mcludmg but not
limited to, the cosl of attomey time and Lhc amount of monctary conslderanon pa:d or just
compensation. SN . _

27. ' IfEPA de‘termmes that land/water usé restrictions in t‘ne form of state or local
laws, regulations, ordinances or other governmental controls are necded to implement the remedy
described in the ESD, ensure the integrity and protectiveness thereof, or ensure non-interference
therewith, Settling Defendant shall cooperaxe with EPA's afforts to secure such governmental
conu'ols ’

28. Not'mmslandmg any provision of this Consent Decrec, the United States rctmns '
all of its access authorities and rights, as well as all of its rights to require land/water use
réstrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any
other applicable statute or regulations. -

' X. REP RT
. 29.  Inaddition 10 any other requirement of this Consent Decree, Settling Defendant
shall submit ta EPA two (2) copies of written monthly progress reports that comply with the
requirements for the written monthly progress reports as described in the SOW. '

30. ' The Settling Defendant shall notify EPA of any change in the schedule described

in the monthly progress report for the performance of any activity, inciuding, but not limited to,
data collection and implementation of work plans, no later than ssven (7) days prmr to the
performance of the activity.

31.  Uponthe occurrence of any event durmg performance of the Work that Setﬂmg
Defendant aré reunred to report pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA), Settling Defendant shall
within 24 hours of the onset of such evemt orally notify the EPA Remedial Project Manager or, in.
the event that the EPA Remedial Project Manager is unavailable, contact the EPA Region 2 spill
line at 732-548-8730. These reporting requirements are in addition to the reporting required by

"CERCLA Section 103 or EPCRA Section 304. .

32. ' Within twenty (20) days of the onset of such an event, Settling Defendant shall

| furnish to Plaintiff a written réport, si igned by the Settling Defendant’s Project Coordinator,

sctting forth the events which occurred and the measures taken, and 16 be taken, in response
thereto. Within thirty (30) days of the conclusion of such an event, Setﬁmg Defendant shall
submit a report setting forth all actions taken in response thereto,

33.  Settlifig Defendant shall sﬁbmit'two (2) copies a':f all plans, reports, and data

required by the SOW, the Remedial Design Work Plan, the Remedial Action Work Plan, or any

other approved plans to EPA in accordance With the schedules set forth in such plans. Upon

- request by EPA, Settling Defendant shall submit in electronic form all pomons of any report or

other deliverable Settling Defendant is reqmred (o submit pursuant to the pmv1$1ons of thls

‘ Consenl Decree,

34.  Allreports and other documents submitted by Settling Defendant to EPA (other

" then the monthly progress rcports referred 1o above) whu:h putport 1o document Settling

14,




Defendam (] complxanoe w1th the terms of tbxs Conseat Decree shall be Slgned by an authonzed
rc:prcsmtanvc of the Setiling Deféndant. - &5 . 0o i TS EIERN P

A X1 EPA. 'PRV‘L"‘ 4 AND QTHER SUBMISSIONS .

35, Afterreview of any plan, report or other itermn which is required to be submitied

- for approval pursuant to this Consent Decree, EPA, shall: (a) approve, in whole or in part, the
_submission; (b) approve the submission upon specified conditions; (c) modify the submission to
.cvre the deﬁcwncaos, (d) disapprove, in whola or in part, the submisgion, dirccting thet the

Settling Defendant modify the submission; or (¢) any combination of the above._ However, EPA
" shall net modify a submission without first providing Settling Defendant at least one notics of
dcﬁcieﬁcy'and an opportunity to cure within fourteen (14) days, except where.to do 50 would
cause serious disruption to the Work or where previous submission(s) have been disapproved due
to material defects and the deficiencies in the submission under consideration indicate a bad faith
lack of effort to submit an ncceptable deliverable, . .

- 36.  Inthe event of approval, approval upon conditions, or modxﬁcauon by EPA
pursuant to Paragraph 35(a), (b), or (c), Settling Defendant shall proceed to take any action

required by the plan, report, or other item, as approved or modified by EPA subj ect only to their '

right to invoke the Dispute Resolution procedures set forth in Section XV (Dispute Resolution)

with respect to the modifications or conditions made by EPA. In the event that EPA modifics the

submission to cure the deficlencies pursuant to Faragraph 35(c) and the submission has a

material defect, EPA retains its right 10 seek stipulated penalnes, ag prov;ded in Sectlon XIX
(Stipulated Penalties).

37. Resubmission of Plans,

a Upon receipt of anotice of dxsapproval pursuant to Paragraph 35(d),
Scttling Defeudant shall, within fourteen (14) days ur such longer timne ay specified by EPA in
such notice, correct the deficisncies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable 1o the submission, as provided in Section XIX (Stipulated

Penaltics), shall accruc during the fourteen (14) day period or otherwise specified period but shall

not be payable uness thie resubmission is disapproved or modlﬁcd due to & material defect as
provxded in Paragraphs 38 and 39.. :

: b. = -Notwithstanding the receipt of a notic# of disapproval pursuam to
Pamgraph 35(d), Settling Defendant shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission. - Implementation of any non-deficient
- portion of a submission shall not relieve Settling Defendant of any lmbxhty for stxpulated

- penalties under Section XIX (Stipulated Penalties).

38.  Inthe event that s resubmitted plan report or other item, or portion thereof, is
dxsappmVed by EPA, EPA may again require the Settling Defendant to cotrect the deficiencies,

in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop the

plan, report or other item. Settling Defendant shall implement any such plan, report, or item as

modified or developed by EPA, subj ectonly to theu' right to invoke the procedures set forth in o

Scctlon XVIII (Disputo Rcsolubon)
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39. lfupon resubnnsslon, a plan, report, ot xt:m is dlsappmwd ormodified by EPA’
, due to a materia) defect, Settling Defendant shall be deemed {o have failed to. submit such plan,

. report, or item nmely and Adequately unless the Settling Defendant invokes the dispute resolution
procedures set forth in Section XVII (Dispute Resolution) and EPA's action is overturned
pursuant to that Section. Thie provisions of Section XVII (Dispute Resolution) and Section XIX
(Stipulated Penalties) shall govem the implementation of the Work and sccrual and payment of
any stipulated pénalties during Dispute Resolution. If EPA's disapproval or modification is
upheld, stipulated penalties shall accrue for such violdtion from the date on which the mmal
submission was originally required, as provided in Section XIX (Stipulated Penalties).

_ 40, . All plans, reports, and other items required to be submitted to EPA under this

Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified pomon shall be
mforceab]e under this Conse.nt Deccree.

XII. PRQIECT COORDINATORS
41. . Within fifieen (15) days of lodging this Conscnt Decree, Scttling Defendant and
EPA will notify each other, in writing, of the name, address and telephone number of their
respective designated Project Coordinators or Remedial Project Manager or Alternate Project
Coordinators if required. If a Project Coordinator or Remedial Project Manager or Altemate
"Project Coordinator initially designated is changed, the identity of the successor will be given to
the othcr Party at |east five (5) working days before the changes occur, unless impracticable, but
in no event later than the actual day the change is made.- The Seftling Defendant's Project
Coordinaror shall be subject to disapproval by EPA and shall have the technical expertise
sufficient to adequately oversee sll aspects of the Work. The Settling Defendant's Project
Coordinator thall not be an attorney for the Settling Defendant in this matter. He or she may
assign other represéntatives, including other contractors, to serve as a Site representatwe for
" oversight of perfonnance of daily operations during remedial activities. .

'42,  Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of any
activity undertaken pursuant to this Consent Decree. EPA's Remedial Project Manager shall
have the authority Jawfully vested in 2 Remedial Project Manager (RPM) and an On-Scene
Coordinator (OSC) by the National Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's
. Remedial Project Manager shall have anthority, consistent with the National Contingency Plan,

. to halt any Work required by this Consent Decree and to take any necessary response action
when s/he determines that conditions at the Site constitute an emergency situation or may present
an.immediate threat to pubhc health or wel fare or the environment due to release or threatened
. ‘release of Waste Material. ' :

43, EPA's Remiedial Project Mannger and thc Setﬂmg Defendant's Proj ect

' C‘oordmator will meet on an “as-needed” hasis.

XTI ASSUR AN!:E OF ABLITY TQ COMFLETE ﬂQ

44;  Within thirty (30) days of entry of this Consent Decree, Settling Defendant shall
estabhsh and maintain financial security in the amount of $3, 000 000 in one or more of the

16
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followmg forms in order to secure the full and ﬁnal oompleuon of Work by the Sertling

Defendant: - 0 ., DU I M0 o e
A A surc'ty bond guamntocmg pm’fonnance of the Work
: b One or more u-revoable letters of credit equalmg the total estimated cost -
of the Work; - . : .
: - A~trust fund administcred bya trnstec écccptablc in all respects to the _ o i
United States; ) ;

d. A guarantee 10 perform the Work by one or more pareat corporations or
: subsxdxa.nes, or by one or more urrelated corporations that have a substantjal business
) rclauons}up with the Settling Defendant;

: e. A demonstration that the Setﬂmg Defendant satisfies the requirements of
40 C.F.R. Part 264, 143(f). References in 40 CFR 264.143 (f) 10 the “surn of current closure and
post-closure costs estimates and the current plugging and abandonment costs estimates” shall
mean $3,000,000 for the purposes of this Section.

45.  Ifthe Setiling Defendant seeks to demonstrate the ability to complete the Work
through a guarantee by a third party pursuant to Paragraph 44.d of this Consent Decree, Settling
Defendant shall demonstrate that the guarantor satisfies the requirements of 40 C.F.R. Part
264.143(f). If Settling Defendant seeks to demonstrate its ability to complete the Work by means
of the financial test or the corporate guarantee pursuant to Parzgraph 44.d or-44.¢, they shall
resubmit sworn statements conveying the information required by 40 C.F.R. Part 264.143(f)
annually, on the anniversary of the Effective Date. In the event that EPA determines at any time
. that the financial assurances provlded pursuant to this Section are inadequate, Settling Defendant
‘shall, within thirty (30) days of receipt of notice of EPA’s determination, obtain and present to
EPA for approval one of the other forms of financial assurance listed in Paragraph 44 of this
Consent Decree. Settling Defendant's inability to demonstrate financial ability to complete the
Work shall not excuse performance of any activities required under this Consent Decree.

: 46.  If Settling Defendant can show that the estimated cost to complete the remaining

+Work has diminished below the amount set forth in Paragraph 44 above after-entry of this
Consent Decree, Scttling Defendant may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by the Parties, reduce the amount of the financial sccurity
provided under this Section to the estimated cost of the remaining work to be performed.
Scttling Defendant shall submit a proposal for such reduction to EPA, in:accordance with the

" requirements of this Secction, and may reduce the amount of the sceurity upon approval by EPA.
In the event of a dispute, Seitling Defendant may yeduce the amount of the security'in accordance
with the final administrative or;udmal decision resolving tbe dxsputc

47.  Settling Defendant may change the form of ﬁnancxal assurance provided under
this Section at any fime, upon notice to and appraval by EPA, provided that the new form of
assurance meets (he requirements of-this Section. In the event of » dispute, Seiling Dufeudaut
may change the form of the financial assurance only in accordance with the final adnunistratwe
or judicial decision resolving the dispute :
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, s thm mncty (90) days after Settlmg Defendant concludes that the

_ Remedial Action has'been fully performed, Settling Defendant shall schedule and conduct a pre-

certification inspection to be attended by Settling Defendant and EPA. If, after the pre- .

~ certification inspection, the Settling Defendant still believes that the Remedial Action has been
fully performed, it shall submit a written report requesting certification to EPA for approval
pursuant to Section XI (EPA Approval of Plans and Qther: Subxmssmns) within thirty (30) days
of the inspection. In the report, a registered professional engineer and the Settling Defendant's
Project Coordinator shall that the Remedial Action has been completed in full satisfaction of the
requirements of this Consent Decree. The written réport shall include as-built drawings signed
and stamped by 2 professional engineer. The report shall contain the following staternent, signed .
by a responsiblé corporate official of a Settling Defendant or the Setthng Defendant's Project

Coordinator:

To the best of my knowledge, afier thorough mvcsnganon, Icertify that the
informatior contained in or accompanying this submission is true, accurate and
complete. Iam aware that there are significant penalties for submitting false
information, ineluding the possibility of ﬁne and imprisonment for knowmg

" violations.

If, after completion of the pre-certification inspection and receipt and review of the written
report, EPA determines that the Remedial Action or any portion thereof hss not been completed
in accordance with this Consent De:ree, EPA will notify.Settling Defendant in writing of the
activities that must be undertaken by Settling Defendant pursuant to this-Consent Decree to
complete the Remedial Action, provided, however, that EPA may only require Settling
Defendant to perform such activities pursuant to this Paragraph to the extent that such activities
are consistent with the “scope of the remedy described in the ESD ,” as that ferm is defined in
Pardgraph 13.b. EPA will set forth in the notice a schedule forpcrformance of such activities
consistent with the Conserit Decree and the SOW or require the Settling Defendant to submit a

" schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other
Submissions). Settling Defendant shall perform all activities described in the notice in
accordance with the specifications and schedules established pursnant'to this Paragraph, subject
10 their right to invoke the dispute resolution procadures set fort.h in Section XVII (Dispute
Resolution).

. b.  IfEPA concludes, based on the mma] or any subsequent report requesting
Certification of Completion that the Remedial Action has been performed in accordance with this
Consent Decree, EPA will $6 certify in writing to Settling Defendant. This cerhﬁcatmn shall
coustitute the Certification of Completion of the Remedial Action for purpeses of this Consent
Decree, including, but not limited to, Section XX (Covenaats Not to Sue by Plaintiff}).
Certification of Complenon of the Remedial Action shall not affect Settling Defendant’s
obligations under this Consent Decree, :
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43, Completion of the Work: 3 .
‘ 8, Within ninety (90) days aﬁer Setﬂmg Dcﬁ:ndant concludes that all phases
_of the Work (mcludmg 0 & M), have been fally performed and the Performance Standards have:
. been attained, Seitling Defendant shall schedule and conduct a pre-certification i inspection to be
- attended by Settling Defendant and EPA. If, after the pre-ccmﬁcatwn inspection, the Settling
. Defendant still believes that the Work has been fully performed and the Performance Standards
havc been attained, Settling Defendant shall submit a written report by a registered professional
engineer stating that the Work has been complcted in full sansfactzon of the requirements of this
Consent Decree. The report shall contain the following statement, signed by a responsible
corporate official of the Settling Defendant or the Setiling Defendant's Project Coordinator:

To the best of my knowledge, dfter thorough investigation, I certify that the

" information contained in or accompanying this submission is true, accurate and
‘complete. Tam aware that there are significant pem\lues for submitting false
information, including the possibility of fine and imprisonment for knowing
vxolahons .

If, after review of the written report, EPA determines that any pomon of the Work has not been
completed in accordance with this Consent Decree, EPA will notify Settling Defendant in writing -
of the activities that must be undertaken by Settling Defendant _pursuant to this Consent Decree to
complete the Work, provided, however, that EPA may only require Settling Defendant to
. perform such activities pursuant to this Paragraph to the extent that such activities are consistent
with the “scope of the remedy described in the ESD,” as that term iz defined in Paragraph 13.b.
- EPA wil] set forth in the notice a schedule for performance of such activities consistent with the

- Consent Decree and the SOW or require the Settling Defendant Yo submit a schedule to EPA for
approval pursuant to Section X1 (EPA Approval of Plans and Other Submissions). Settling
Defendant shall perform all activities described in the notice in accordance with the
specifications and schedules established therein, subject to their right to invoke the dxspute
resolution procedures set forth in Section XVII (Dispute Resolution).

b. If EPA cancludes, based on the initial or any subsequent request for
Certification of Completion by Settling Defendant that the Work has been performed io .
accordance with this Consent Decree and that the Performance Standards have been achxcved
- EPA will so notxfy the Settling Defendant in writing,

. XV. EMERGENCY RESPONSE

50. ' Inthe event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health.or welfare 6r the environment, .

. Settling Defendant shall, subject to Paragraph 51, immediately take all appropriate action to
prevent, abate, or minimizc such release or threat of release, and shall immediately notify the
EPA's Remedial Project Manager.. If the Remedial Project Manager is unavailable, the Settling -
Defendant shall noufy the EPA Region 2 spill line at 732-548-8730. Settling Defendant shall

take such actions in conisultation with EPA's Remedial Project Manager or other available
authorized EPA officer and in accordancc with all applicable provisions of the Health and Safety
Plans, the Contingency Plans, and any other applicable plans or documents developed pursuant to
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~ the SOW. In the cvent that Settling Defendant fails to take appropnate response action as
_required by this Sectxon, and EPA takes such action mslead Settling Defendant shall reimburse
EPA all costs of the response action not mconsastem with the N.C.P. ,

_ . 51.  Nothing in the preceding Paragraph or ini this Consent Decree sha.ll be deemed to
limit any authonty of the United Statés a) to take all appropnate action 10 protect human health
and the environment or to prevent, abate, respond to, or minimize an actual or threatened release
:of Waste Material on, at, or from the Site, or b) to dirsct or order such action, or seek an order
from the Court, to protect hufnan health and the environment or to prevent, abate, respond to, or
minimize an actual or threatened release of Waste Malenal on, at, or ﬁom the Site, subject to -
_ Section XX (Coveuants Not 1o Suc by Plaintiff).

WIMEAIIQN.AND.MU&AHQE
52, el en t’-'d i

a. The United States does not assume any Liability by entering into this
agreement or by virtue of any designation of Settling Defendant as EPA's suthorized
representatives under Section 104(e) of CERCLA. Settling Defendant shall indemnify, save and
hold harmless the United States and its officials, agents, employees, contractors, subcontractors,

or representatives for or from any and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of Settling Defendant, its officers, directors,
employees, agents, contractors, subcontractors, and any persons acting on their behalf or under

their control, in carxym g out activities ptirsuant to this-Consent Decree, mcludmg, but not imited

to, any claims arising from any designation of Settling Defendant as EPA's authorized
representatives under Section 104(e) of CERCLA. Further, the Sertling Defendant agrees to pay
the United States all costs it incurs mcludmg, but not limited to, attorneys fees and other
expenses of litigation and scttlement arising from, or on 'account of, claims made against the
“United States based on negligent or other wrongful acts or omissions of Settling Defendant, its

officers, dmctors, employees, agcms, contractors, aubcontradors and any persons acting on their

behalf or under their control, in carrying out activities pursiant to this Consent Decree. The
United States shall not be held out as a party to any contract entered info by or on behalf of
Settling Defendant in carrying out activities pursuant to this Consent Decree. Neither the
Scitling Defendant nor any such contractor shall be considered an agent of the United States.

: b. The United States shall give Settling Defendant notice of any claim:for
which the United States plans to seek indemnification pursuant to Paragraph 52, and shall consult
with Setﬂmg Defendant pnor to settling such claim. o

§3.  Exceptas set fonh in paragraph 53 a. below, Settling Defendant waives all claims

against the United States for damages or reimbursement or for set-off of any payments made or
1o be made 10 the United States, arising from or on account 0f any contract, agreernent, 07

arrangement between Settling Defendant and any person for performance of Work on or relating -

1o the Site, including, but not Jimited to, claims on account of construction delays. In addition,
Scttling Defendant shall indemnify and hold harmless the United States with respect 10 any and

* "all clairs for damages or reimbursement arising from or on account of any contract, agreement,
or arrangement Settling Defendant and any person for performance of Work on or relating to the
' Site, including, but not limited to, claims on account of construction delays.
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~a.%  Nothing in this Consent Decree, mcludmg but not limited to the covenant *
not to suc in Paragmph 83 of Section XXI (Covecnants by Settling Defendant), shall constitute or
cffeet & waiver, release, discharge or.covenant not to-sue. the United States, on account of .
activities by the United States Department of Exergy or it$ prcdeccssors or successors and the
General Semces Adrmmsh'atxon or 1ts predecessors OT 5UCCess0rS, as alleged in the FMC acﬂon

. 54, No later than.ﬁfteqn (1 5) days before comm’exicing any on,-site quk, Scttling
Defendant shall secure, and shall maintain until the first anniversary of EPA's Certification of
Completion of the Remedial Action pursuant to Subparagraph 48.b of Section XTIV (Certification
of Completion) comprehensive general liability insurance with limits of $1-million dollars,
combined single limit, and automobile lability insurare with limits of $1 million dollars,
combined single limit, naming the United States as an additional insured. In addition, for the- -
duration of this Consent Decree, Setﬂlng Defendant shall satisfy, or shall ensure that their

" contractors or subcontractors satisfy, all applicable laws and regulations regarding the pravision
of worker's compensation insurance for all persons pcrfonmng the Work on behalf of Settling
Defendant in furtheranee of this Consent Decree.. Prior to.commencement of the Work under this

" Consent Decree, Settling Defendant shall provide to EPA certificates of such insurance and a

copy of each insurance policy. Settling Defendant shall resubmit such cettificates and copies of
policies each year on the anniversary of the Effective Date. If Settling Defendant demonstrates
by evidence satisfactory to EPA that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance cavering the same risks but in a lesser amount,
then, with respect to that contractor or subcontractor, Settling Defendant need provide only that
portion of the insurance described above which is not maintained by the contractor or
subcontractor.

XV FORCEMAIEURE

55. -“Porce majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes entirely beyond the control of the Settling Defendant, of any entity controlled
by Settling Defendant, or of Setiling Defendant's contractors, that delays or prevents the
performance of any obligation uinder this Consent Decree despite Settling Defendant's best efforts
to-fulfill the obligation. The reqmrcmen( that the Setiling Deféndant excreise “best efforts to
fulfill the obligation™ includes using best efforts to anticipate any potential force majeure event-

“and best efforts to address the effects of any potential force majeurs event (1) as it is occurring .
and (2) following the potential force majeure event, such that the delay is minimized to the

- preatest extent possible. “Force Majeurs” does not include financial inability to completc the

Work or a faxlurc to attain the chl'ormancc Standards.

56.  Ifanyevent occurs or has occurred that may delay the perfonnance of any
obligation under thic Consent Decree, whether or not cauged hy a farce aneure event, the -
Settling Defendant shall potify orally EPA's Remedial Project Manager or, in his or her absence,
the Chief of the New Jersey Remediation Branch, Emergercy and Remedial Response Division,
Region 2, within twenty-four (24) hours of when Settling Defendant first kriew that the event
might cause a delay, Within three (3) days thereafter, Settling Defendant shall provide in writing
~ to EPA an explanation and description of the reasons for the delay; the anticipated duration of the
- delay; all actions taken or to be taken to prcvcnt or minimize the dciay, a schedule for
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implementation of any measures to bé taken to prevent or mitigate the delay.or the effect of the 1,

delay; the Scttling Defendant's rationale for attributing such delay to a force majeure event if they

intend to assert such a claim; and a statement as 10 whether, in the opinion of the Settling
Defendant, such event may cause or contribute 1o an endangerment to public health, welfare or
the cnvironment, The Settling Defendant shall include with any potice all available
documentation supporting their claim that the delay was attributable to a force majeure. Failure
to comply with the above requirements shall preclude Settling Defendant from asserting any

- ¢Jaim of forec majeure for that cvent for the period of time of such failure to cumply, and fur ay
additional delay caused by such failure. Settling Defendant shall be deemed to know of any
circumstance of which-Settling Defendant, afy entity controlled by Sculmg Defendant, or,
Settling Defendant's contractors knew or should have known.

57. IfEPA agrees that the delay or anncxpsted delay is nttnbutable ioa force ‘majeure
event, the time for performance of the obligations under this Consent Decree that are affected by
the force majeure event will be extended by EPA for such time as is necessary to complete those
obligations. An extension of the time for pcrfonnance of the obligations affecied by the force
majeure event shall not, of itself, extend the time for performance of any other obligation, If
. EPA does not agree that the delay or anticipated delay has been or will k¢ caused by a force
" majeurc event, EPA will notify the Settlmg Defendant in.writing of its decision. IfFEPA agrees
that the delay is attributable to a force majeure event, EPA will notify the Settling Defendant in
. writing of the length of the extens:or\, H any, for puformancc of the' obhganons a.ﬁ'eclcd by the
foree majeure event,

58.  Ifthe Settling Defendant elects to-invoke the dispute resolution- procedures set
_forth in Section XVIII (Dispute Resolition), it shall do so no later than fifteen (15) days zRer
receipt of EPA's notice. In any such proceeding, Settling Defendant shall have the burden of
" demonstrating by a preponderance of the evidence that the delay or anticipated delay has been or- -
will be caused by a force majeure event, that the duration of the delay or the extension sought
was or will be warranted under the circumstances, that best efforts were exercised to avoid and
mitigate the effects of the delay, and that Settling Defendant complied with the requirements of
Paragraphs 55 and 56, above, If Settling Defendant carries this burden, the delay at issue shall be
deemed not 1o be a violation by Setting Defendant of the affected obllgatmn of this Consent

Dearce identified to EPA and the Court.
XVII. DISPUTE RE&OLQIIQN

59.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resoluuon procedures of this Section shall be the exclusive mechanism to resolve disputes anising
under or with respect to this Consent Decree. However, the procedurcs get forth in this Section
" shall not apply to actions by the. United States to enforce obli gations of the Scttlmg Defendant
that have not been disputed in accordance with this Section.

60. Any dlsputc which arises under or withi respect {o this Consent Decree shall in the
first instance he the suhject of infarmal negotiations between the parties to the dispute. The
penod for informal negotiations shall not exceed twenty (20) days from the time the dispute
arises, unless it is modified by written agreement of the parties to the dispute. The dispute shall
be considered to have arisen when one party sends the other parties a written 'Notice of Dispute.
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R ‘In the evem that ihc ’parhw cannot retolvc a (hsputc by u:formal
negouauons under the prccedmg Paragraph then the position advanced by EPA shall be'
considered binditig unless, within ten (10) days after the conclusion of the informal negotiation
pmod Settling Defendant invokes the formal dispute tesolution procedures of this Section by
serving on the United States a written Staternent of Position on the matter in dispute, including,
but not limited to, any factual data, analysis or opinion supporting that position and any
supporting do¢umentation relied upon by the Settling Defendant. The Statement of Position shall
‘specify the Settling Defeidant's position as to whether formal dispute resoluuon should proceed.

_under Paragraph 62.or Paragraph 63.

‘ b. Aﬁer receipt of Settling Defendant's Statement ofI’osmon. EPA will serve .
on Settlmg Defendant its Statement of Position, including, but not limited to, any factual data,
analysig, or opinion suppaorting that poslt;on and all supparting dAncamentation relied upon by
EPA. EPA's Statement of Position shall include a statement as to-whether formal dispute
resolution should proceed under Paragraph 62 or 63. Within seven (7) days after receipt of
EPA': Statement of Position, Settling Defendant may subimit a Reply.

- c. If there is disagreement between EPA and the Settling Defcndant as to
whether dispute resolution should proceed under Paragraph 62 or 63, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA t0'be applicable.

* However, if the Settling Defendant u1t1matcly appeals to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 62 and 63. -

62.  Formaldispute resolution for dxsputcs pm’tammg to the sclecnon or adoquacy of
any response action and all other disputes that are accorded review on the administrative record
* under applicable principles of administrative law shall be conducted pursuant to the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
ineludas, withont imitation: (1) the adcquacy or appropriateness of plans, procedutes to
implemcnt plans, or any other items requiring approvel by EPA under this Conscnt Decree; and
(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree.
. Nothing in this Consent Decree shall be construed to allow any dispute by Settling Defendant

- regarding the validity of the ROD’s or the ESD’s provisions or apy determination by EPA
regarding natural. attenuauon of contaminated grounid water at the Site. -

: a An administrative record of the dlspute shall be mamtamed by EPA and
shall contain all staternents of position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow subrmssxon of supplemental statements of

.posmon by the panics {o-the dispute. -

b. The Director of thc Emergency and Remedial Response Division, EPA
Region 2, will issue a final administrative decision resolving the dispute based on the
administrative record described in Paragraph 62.a. This decision shall be binding upon the -
Settling Defendant, subject only to the right to seek judicial review pursuant to Paragraph 62.c
and d.
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, < - Any admmstxatxve declsxon made by EPA pnrsuam to Paragraph 62.b
“Shall be téviewable by this Céurt, provided that a'motion for judicial review of'the decisibh is
Yiled by the Settling Defendant with the Court'and served on all Parties within ten (10)-days of
receipt of EPA's decision. The motion shall include a description of the matter in dispute, the
efforts made hy the parties to resolve it, the relief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly implementation of this Consent Decree
The Uruted States may file a response to Settling Defendant'amohon

d. In pmceedmgs on any dlspute govemed by this PangraPh. Settlmg
Defendant shiall have the burden of demonstrating that the decision of the Emergem:y and
Remedial Response Division Director is arbitrary and capricious or otherwise not in accordance
with law. Judicial review of EPA's decision- shall be on the administrative record compiled
pursuant to Paragraph 62.a. :

63.  Formal dispute resolution for disputes that neither bmin 1 the selection or
adequacy of any response action nor arc otherwise accorded review on the administrative record

* under applicable principlés of administrative law, shall be governed by this Paragraph.

4, Following receipt of Settling Defendant's Statement of Position submitted

‘pursuant to Paragraph 61, the Dircctor of the Emergency and Remedial Response Division, EPA
Region 2, will issue a final decision resolving the.dispute. The Emergency and Remedial
Response Division Dircelur's decision shall be binding on the Settling Defendant unless, within
ten (10) days of reccipt of the decision, the Settling Defendant files with the Court and serve on
the parties a motion for judicial review of the decision setting forth the matter in dispute, the
efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within -

which the dispute must be resolved to ensure orderly implementation of the Consent Decree:
- The United Statcs may file a response 10 Settling Defendant's motion. ' :

b. Notwithstanding Paragraph P of Section I (Bac.kground) of this Consent
Decree, judicial review of any dispute governed by this. Paragraph shall be govemed by
apphcablc pnnmplcs of law.

64. The mvocatwn of formal dxspute resolution procedures under this Section shall
not extend, postpone or affect in any way any obligation of the Settling Defendant under this
Consent Decree, not direetly in dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed
_pending resolution of the dispute as provided in Paragraph 72, ‘Notwithstanding the stay of
" payment, snpulatod penalties shall accrue from the first day of noncompliance with any
applicable provision of this Consent Decree. In the event that the Settling Defendant does not
prevail on the disputed issue, stipulated penalties shall be assessed and paid as pmvxded in
Scuuun XIX (Stipulated Penaltics).

XDCS_IPHLAIELEE!SALIIES

‘ 65.  Sctiling Defendant shall be liable for stipulated penalties in the amounts act forth
in Paragraph 66 to the United States for failure to comply with the requirements of this Consent
Decree specified below, unless excused under Section XV (Force Majeurs), “Compliance™ by
Settling Defendant shall include completion of the activities under this Consent Decree or any.
work plan ot other plan approved under this Consent Decree identified below in accordance with
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" penalties are ‘as follows:

all apphcablc requirements of law, this Conscnt Decrec, the SQW, the applicable sections of the

"ROD, and any.plans or.other documents approved by EPA pursuant to this Consent Decree and

witliin the specified time schcdules estabhshed by and approved under this Consent Decree .
66. ipulate -
' a. - The following snpu]atcd penalties shall accrue per violation per day for any

_noncomplmnce identified in Subparagraph 66.c.(1), (3), and (4):

Wﬂw ' Eswgem;n.gmanmu

$1,000  Istthrough 14th day.

§2,500 " 15th through 30th day

$5000 . © 315t day and beyond

b. The fulluwwg supulau:d penaliies shall acerae per violation per day for

any noncompliance identified in Subparagraph 66.¢.(2) and (5) .

EQDBMJQL&QQMQX  Period of Nopcompliance

$2,500 - Istthrough 14th day

$5,000 S 15th through 30th day

. 87,500 . ' st day and beyond
c.  Compliance Milestones. Compliance Milestones subject to stipulated

(1). Submittals of the name of the Project Coordinator to EPA pursuant
to Section XII (Project Coordinators) of this Consent Decree;

(2)  Payment of Stipulated Penaltics pursuant to.Section XIX
{Stipulated Penalties);

(3)  Provision of Financial Assiirance pursuant to Sectxon X
- {Assurance of Ability 10 Complete Work) of this Consent Decree;

(4)  Compliance with any reporting requirements set forth in Section X
(Repomng Requirements) of this Consent Decree; and

(5)  Implementation of Remedial Design, Remedial Action and/or
Operation and Maintenance of the remedy in accordance with the
SOW; the applicable sections of the ROD; the ESD ‘and/or this
_ Consent Decree; and all plans, reéports and schedules approved
" thereunder, including, but not limited to, any modifications of the
© SOW or related work plans pursuant to Paragraph 13 and Section
XXX (Madification) of this Consent Decree.

67. Inthe cvent that EPA assumes performance of a portion or all of the Work
pursuant to Parapraph 81 of Section XX (Covenants Not to Sue by Plamtxfﬂ Settling Defendant
shall be liable for a snpulatcd pcnalty in the amount of $1-million,
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~All penalues shall begm 16 acerue on the day aftef'the complete pcxfonnance is
due or the day a violatiof -occuts, and shall continue to accrue through the final day of the
* ¢orrection of the noncompliance or completion of the activity. However, stipulated penalties
shall not accrue: (1) with respect to a deficient submission under Section XI (EPA Approval of
Plans and Other Snbmmstons), during the peried, if any, begimning on the 31at day aftcr EPA's
teceipt of such submission until the date that EPA notifies Settling Defendant of any deficiency;
(2) with respect to a decision by the Director of the Emergency and Remedial Response Dijvision,
. EPA Region 2, under Parapgraph 62.b or 63.a of Section XVIII (Dispute Resolution), during thic
period, if any, beginning on the 21t day after the dats that Seftling Defendant's reply to EPA's
Statement of Position is received until the date that the Director issues a final decision regarding
such-dispute; or (3) with respect to judicial review by this Court of any dispute under Section' .
© XV (Dispute Resolution), during the period, if any, béginning on the 315t day afier the Court's -
receipt of the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall provent the sirnultancous accrual of
separate pennlnes for separate violations of‘this Consent Decree.

69.  Following EPA's determination that Settling Defendant has failed to comply with
a requirement of this Consent Decrec, EPA may give Settling Defendamt writien notification of
the same and describe the noncompliance. EPA may send the Settling Defendant a written
dernand for the paymcnt of the penalties. However, penalties shall accrue as provided in the
preceding Puragraph regardless of whether EPA has notificd thc Sciling Defendant of a
violation. .

70. - Allpenalties accruing under this Section shall be due and payable to the United
States w1thm thirty (30) days of the Settling Defendant's receipt from EPA of a demand for
payment of the penalties, unless Settling Defendant invokes the Dispute Resolution procedures
under Section XVIN (Dispute Resolution). All payments to the United States under this Section
shall be paid by certified or cashiet's check(s) made payable to “EPA Hazardous Substances
Superfund,” shall be mailed to: U.S. Environmental Protection Agency, Region 2, Superfund
. Accounting, P.O. Box 360188M, Pittsburgh, PA 15251, shall indicate that the payment is for
© stipulated penalties, and shall reference the EPA Region and Site/Spill ID #02-3C, the DOJ Case
* Number 90-11-3-1486/2, and the name and address of the party making payment. Copies of
check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be sent to
the United States as provided in Section XXV (Notices and Submissions).

71.  The payment of penalties shall not alter in any way Settling. Defendant's obhganon
to complete the pcrformance of the Work rcquued under this Consent Decree.

72.  Penalties shall continue to accrus as provided in Paragraph 66 dunng any dstutc
resolution period, but need notbe peid until the following:*

a. . If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penelties determincd to be owing shall be paid to EPA within
“fifleen (15) days of the agreement or the receipt of EPA's decxslon or order;

b. If the dispute is appealed to this Court and the Uriited States prevails § in
whole or in part Settling Defendant shall pay ell accrued penalnes dctermmcd by the Court to be
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" owed to EPA within sixty (60) days of recc1pt of the Court dcéision or ordcr,.eiccpt as provided
in Subpamgraph c bclow,

& . If the District Court's declswn is nppealed by any Pany. Sctt]mg Defcndant .
shall pay all ‘accrued penalties determined by the District Court to be owing to the United States
. into an interest-bearing escrow account within s:xty (60 ) days of receipt of the Court's decision
ot order. Penalties shall be paid into this account aé they continue to accrue, at least every sixty
(60) days. Within. fieen (15) days of receipt of the final appellate court decision, the escrow
agent shall pay the balance of the account to EPA or to Settlmg Defendant to the extent that they
prevail,

73 If Settfing Defendant fails 1o pay st:pulnted penalnes when due, the Umted States
may institute proceedings to collect the penalties, as well as interest. Setiling Deféndant shall
pay Interest on the unpaid balance, which ghall begin to accrue on the date of demand made
pursuant to Paragraph 70

74, 'Not}ung in this Conscnt Decree shall be construed as proh‘bmng, altering, or in
any way limiting the ability of the United States to seck any other remedies or sanctions available
by virmue of Setuling Defendant's vivlalion of this Decree or of the statutes and regulstivns upon
which it is based, including, biit not limited to, penalties pursuant to Section 122(1) of CERCLA,
provided, however, that the United States shall not seek civil penalties pursuant to Section 122(1)
ol CERCLA for any vivletiun for which a stipulated penalty is prczvadcd herein, cxccpt in thc
ecase of 2 willfu] violation of the Consent Decree. :

75.  Notwithstanding any other prows:on of thig Section, the United States may, inits
unreviewable discretion, waive any portion of shpulated penalt:es that have accrued pursuant to
this Consent Decree. . A

76.  Inconsideration of the actions that will be performed and the payments that will
be made by the Settling Defendant under the terms of the Cansent Decree, and except as
. specifically provided in Paragraph 80 of this Section, the United States covenants not to sue or to
take administrative action against Settling Defendant pursuant to Sections 106 and 107(2) of
CERCLA for performance of the Work.  This covenant niot to sue is conditioned upon the
satisfactory performance by Settling Defendant of its obligations under this Consent Decree,

This covenant not to sue extends only to the Settli ing Dcfendant for performance of the Work and
does not extend to any other person.

77. nited e-certificat] servations, Notwnhstandmg any othcr
provision of this Consent Dccxee, the United States reserves, and this Consent Decree is without
prejudice to, the right to instimte proceedings in this-action or in a new action, or to issuc an
admm;stxauve order secking to compcl Settling Defendant

a. to perform farther response actions relating to the Slte, or

b.  torcimburse the United States for additional costs of response if, prior to
Certification of Completion of the Remedial Action:
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@  conditions at the Site, previously unknown to EPA, are discovered,
or . fon . . S 'v o v - v ' -
- ; (ii) mformation, pi"eviodsly unknown to EPA, is received, in whole or
in part ' ,

“and EPA determines that these prev:ously unknown conditions of information together with any
other relevant information indigates lhat lhc Remedial Acuon is not protective of human heslth
or the environment. .

78, nited ost-certification . Notwithstanding apy other
provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right ta institute proceedings in this action or in a now action, or to issue an
administrative order seekmg to compel Setﬂng Defendant

I to pcrform further Tesponse actions rejating to the Site, or

5. to reimburse the United States for additional costs of response 1f
subsequent to Certification of Completich of the Remedial Action:

: ) conditions at the Site, previously unknown to EPA, are diSCOchd,
or ' _ S : :
a- information, previoukly unknown to EPA, is received, in whole or
inpart, : :
and EPA determines that these previpusly unknown conditions or this information togcthcr with

other relevant information indicate that the Remedial Action i not protective of human health or
thc cnvu-onmem. ' .

79.  For purposes of Paragraph 77, the information and the conditions known to EPA
shall include only that information and those conditions known 1o EPA as of the date the ESD
was signed and set forth in the ESD for the Site and the administrative record supporting the
ESD. For purposes of Paragraph 78, the mformation and the conditions known to EPA shall .
include only that information and those conditions known to. EPA as of the date of Certification
of Completion of the Remedial Action and set forth in the ESD, the administrative record
supporting the ESD or in any information received by EPA pursuant to the requirements of this
Consent Decree prior to Certification of Completion of the Remedial Action.

. 80.  General reservations of rights. The United States reserves, and this Consent
Decree is-without prejudice to, all rights against Settling Defendant with respect to all matters not
expressly included within Plaintiff's covenant not to sue. Notwithstanding any other provision of
this Consent Decree, the United States reserves all rights agamst Scttling Defendant with rcspcct
fo:

a claims based on & failure’ by Setﬂing Défendant to meet & requirement of
this Consent Decres; ' '

b. hablhty arising from the past, prcscnt, or future disposal, xelease. or threat
-of releasc of Waste Maienal outsxde ot‘the Site;

28

e ——



. c.  lisbility based upon the Settling Defcndant’s ownership or epcration of the

Site, or upon the, Setthng Defendant’s transportatior, trennnem, storage, or disposal, or the .
arrangement for the transportation, treatment, stomge, or disposal of Waste Material at or in ! _
connection with the-Site, other than as provided in the ESD, the Work, or otherwise ordered by
EPA, aﬂcr signature of this Conseal Decree by the Senl[ng Defendant;

d. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damaze assessments;

CUe criminal lisbility;

_ . lisbility for violations of federa! or mtc law which occur during or after
_ implementation of the Remedial Action; .

. B Hability, prior to Ccrtdicanon of Complenon of the Remedial Action, for
additional responge actions that EPA determines are necessary to achieve Performance Standards,

but that cannot be requued pursuant to Paragraph 13 (Modlt' cation of the SOW or Related Work
Plans),

h. . Hability for Past ReSponse Costs incurred by the Unitéd- States;
i ligbility for Future Response Costs incurred or to be incurred by the
United States; . o L
' j. - liability for costs that the United States will incur related to the Site but are
not within the deﬁmnon of Future Response Costs; .

. uabﬂny for costs incurred or to be mcurred by the Agency for Toxic
Substances and Disease Registry related 1o the Site; and

. 1. liability for response actions other than the Work as defined i in this Consent
Decree. : .

81.  Work Tskeover. In the gvent EPA determines that Seulmg Defendant has ceased
implementation of any pomon of the Work, is'seriously or repeatedly deficient or late in their
performance of the Work, or are implementing the Work in a manner which may cause an

“endangerinent to human health o the environment, EPA may assume the performance of all or
any portions of the Work as EPA determines necessary. Settling Defendant may invoke the
procedures set forth in Section XVII (Dispute Resolution), Paragraph 62, to dispute EPA's
determination that takéover of the Work is warranted under this Paragraph. Costs incurred by the'
United States in performing the Work pursuant to t}us Paragraph shall be considered Futuze

Response Costs that Settling Defcndant shall pay.

82. Notwnhatandmg any other. provxsmn of this Consent Decree, the United States
retams all authiority and reserves allrights to take any and al] response actions authorized by law.

XX BY SETTLING DEFENDANT

83, Covenant Ngt 10 Sue. Subject to the reservations in Paragraphs 53'a. and 84,
Settling Defendant hereby covenants not to sue and agrees not to assert any claims or causes of
action against the United States with regpect to its obhganons under this Consent Decree
including, but not limited to

2




‘ LI any diréct o indirect claim Yor reimbursement from the Hazatdous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 93507
through CERCLA Scctions 106(b)(2), 107, 111, 112, 113 or any other prov:smn of law,

b. any chaims against the United States, including any department, agency or
mstrumentahty of the Umted States under CERCLA Secuons 107 or 113, or

: c. a.ny claims arising out of response actions at or in connection with the Site,
including any ¢laim under the Unitéd States Censtitution, the Tucker Act, 28 U.SIC. § 1491, the
Equal Access to Justicc Act, 28 U.S.C. § 2412, as amended, or at common law.

84.  The Settling Defendant reserves, and this Consent Decree is without prejudice to,
claims-agains! the United States, subject to the provisions of Chapter 171 of Title 28 of the -
United States Code, for money damages for i m;ury or loss of property or personal injury or death
caused by the neghgent or wrongful act or omission of any employee of the United States while
. acting within the scope of his office or employment under circumstances where the United .
Statcs, if a private person, would be liable to the claimant in accordance with the law of the place-
where the act or omission occurred. However, any such clajm shall not include a claim for any
‘damages caused, ‘¢ whole or in part, by the act or omission of any person, including any
. contractor, who is not a federal employee as that tcrm is defined in 28 U.S.C. § 2671; nor shall -
any such claim include a claim based on EPA's selection of response actions, or-the ovcrsnghl or

approval of the Settling Defendant’ plans or activities. The foregoing applies only to claims.
which are brought pursuant to any statute other than CERCLA and for which the waiver of
sovereign immunity is found in a stalute other.than CERCLA. :

85, - Nothing in this Consent’ Dectee shall be deemed to constitute prcauthonzatlon of
a clmm within the meaning of Section 111 of CERCLA, 42 U.8.C. § 9611, or 40 C. F R.
§ 300. 700(6)

86.  Nothing in this Consent Decree shall be construed to create any rights in, or grant *
" any cause of action to, any person not a Party to this Consent Decree. The preceding sentence
shall not be construed to waive or nullify any rights that any person not a signatory to this decree
may have under npplicable law. Each of the Parties expressly reserves any and all rights
(including, but not limited to, any fight to contribution), defenses, elaims, demands, and causes
of action which each Party may have with respect to any matter, transaction, or occurrenice
relating in any. way 1o the Site against any person not & Party hereto.

87.  The Parties agree, and by entering this Consent Decree this Court finds, that the
Settling Defendant is entitled, as of the Effective Date, to proteciion from contribution actions or
claims as provided by CERCLA Section 113(£)(2), 42 U.S.C. § 9613(1)(2). for matters addressed
in this Consent Dccree The “Matters Addresscd” in this Consent Decree is the Work as defined

hezein.

- 88, 'I‘he Setling Defenda.nt agrees that with respect to any suit or claim for
- contribution brought by them for matters related to this Consent Decree they will notify the
United States in writing no later than sixty (60) days prior to the initiation of guch suit or claim.
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89, - The Settling:Defendant also agrees that with respect to any smt or claim for
conmbutlon brought against them for matters related to this Consent Decree thcy will notify in -
writing ‘the Uniited States within ten. (10) days of service of the complaint on them. In addition,
Settling Defendant shall notify the United States within ten (10) days of service or receint of any
- Motion for Summary Judgment and within ten (10) days of recclpt of any order from g court
scttmg a case for tnal

90. In any aubscqucnt administrative or judicial procesding mmaled by the Unlted
States for injunctive relief, recovery of response costs, or other appropriate relief relating (o the
-Site, Settling Defendant shall not assert, and may not maintain, any defense or claim based upon
the principles of waiver, res judicata, collateral estoppel, issue preclusion, ¢laim-splitting, or
other defenscs based upon any confention that the claims raised by the United States in the
subsequent proceeding were or:should have been brought in the instant.case; provided, however,
that nothing in this Paragraph affects the enforceability of the covénanta not to suc sct forth in
Sectmn XX {Covenants Not to Sue by Plamtif). :

XXIL A MEQBMAJIQH

91. - Settling Defendant shall provide to EPA, upon request, copies of all documents
and information within their possession or control or that of their contractors or agents-relating to
activities at the Site or to'thé implementation of this'Consent Decree, including, but not limited
10, sampling, analysis, chain of custedy records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or information related to the Work.
Settling Defendant shall also make available to EPA, for purposes of investigation, information
gathering, or testimony, their employees, agents, or representatives with knowledge of relevant
facts concerning the performance of the Work.,

- 92, . Business fidentia) and Privil

8.  Seftling Defendant may assert business confidentiality ¢claims covering part
or all of the documents or information submitted to Plaintiff under this Consent Deoree to the
extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be confidential
- by BPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or informatjon when they are submitted to EPA or if
EPA has notificd Settling Defendant that the documents or information are not confidentia) under
the standards of Section 104(e)(7) of CERCLA or 40 C.F.R, Part 2, Subpart B, the public may be
given access to such doguments or information without further notice to Settling Defendant. -

b.  The Settling Defendant may assert that certain documents, records and other.
information are priviloged under the attorney-client privilego or any othcer privilcge recognized by
federal law. Ifthe Settling Defendant asserts such a privilege in lieu of providing documents,
they shall provide the Plaintiff with the' followmg (1) the title of the document, record, or
information; (2) the date of the dorument, record; or information; (3) the name and title of the
author of the document, record, or information; (4) the name and title of each addressee and

- recipient; (5) a description of the contents of the document, record, or information: ‘and (6) the
privilege asserted by Settling Dcfcndant. However, no documents, reports or other information
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created or generated pursust to the xequn'emenn of the Con.sem Detres ghall bé withheld o the
grounds that they are privileged, P . B8N

. 93, "Noclaim of conﬁdeuhahty shall bcmadc with respect to any data, mcluduw. bt
not limited ts, all sampling, analytical, monitoring, hydmscolog\e, sciontific, chemiesl, or
cnginecring datz, or any olhcr documents or information evidencing conditions at or around the
Site,

WW

- 94, Until 10 years aﬂzr the Settling Defendant's receipt of EPA's nonﬁcahm pursuant
to Paragraph 49.b of Section XIV (Cmﬁcanon of Completion of the Work), Settling Defendant
shall preserve and rctain all son-identica® copics of records and documents (including records or
ducurnenly iu wiectranic fouu) now in its possesxivg or cuirirolvr wiich LuIBe 11l ity puascysivn
ot contro! that relate in any manner to its Hability under CERCLA with respect to the Site,
provided, however, that Settling Defendant, who is potentislly lisble as an'operator of the Site,
must retain, in addition, alt documents and records that relate to the liability of any other person
under CERCLA with respect to the Site. Sctiling Defendant must elso retain, and instruct its
contractors and agents lo preserve, for the 52°a¢ petiod of time specified abave all non-identical
copies of the last drafl or final version of any documents or records (including docurnents or

records in clectronic forin) now if its possession or control or which come into its possession or

control that relate in any manner to the parformance af the Work, provided, however, that

* Settling Defendant (and its contractors and agents) mugt retain, in addition, copies of all data
generated during the performance of the Work and not contained in the aforementioned
documents rcqmred 1o be retained. ‘Each of the above record retention requxmments shall apply
regardless of ariy corporate retention policy to the contrary.

95. - At1he conclusion of this document retention period, Settling Defendant shall
notify the United Stales at least 90 day priot {0 the destruction of any such records or
documents, and, upan request by the Unitod Staten, Scttling Defendant aball deliver any auch
records or documents to EPA. The Senling Defendant may assert that certain documents, records
and other information arc privileged under the attomey-client privilege or any other privilege
recognized by federal law, If the Setiling Defendant asserts such a privilege, they shall provide
the Plaintiffs with the following: (1) the title of the document, resord, of information: (2) the

- dote of the document, record, of information; (3) the name and title of the author of the
docurnent, record, or information; (4) the name and Gile of each addressco and rocipient; (5) a
description of the subject of the document, record, or jnformation; and (6) the privilege asseried
by Settling Defengant. However, no dovwanity, sopaits or other information ereuted or
generated pursuant to the requirements of thc ‘Consent Decree shall be withheld on the grounds

that they are privileged.

96.  Setiling Defendant licreby cetifies individnally that; to the best of its knowlndge
and beliéf, after thoréugh inquiry, it has net altered, mutilated, discarded, destroyed or otherwise
disposcd of any records, documents of other information (other than identical copice) relating to
its patential liability regarding the Site since notification of potential liability by the United States
or the State o the filing of puit againet it rogarding the $ite and that it has fully eomplied with
any and all EPA requests for information pursuant 1o Section 104(¢) and 122(c) of CERCLA, 42
U.S.C. 9604(e) and 9622{¢), and Section 3007 of RCRA, 42 U.S C 6927,
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XXV. NOTICES AND SUBMISSIONS

97.  Whenever, under the fecrus of this Consest Decree, written notice is required to be
given or axeport or othier document is required to be sent by one Party to another, it shall be
directed to the individusls at the addresscs specified below, uniess those individuals or their
suceessors give niotice of a change to the other Parlics in writing, All hotices and submissions
shall be considered effective upon receipt, unless otherwise provided. Wiittén notice as specified
herein shall constitute complete satisfaction of any written notice réquirement of the Consent
Decree with réspect to-the United States, EPA and the Setiling Defendant, respectively:

Chief, Environmental Enforcement Section
Environment ai.d Najural Resources vaxsxon
U.S. Department of J ustice -

P.O, Box 76¢1

. Washington, D.C. 20044-7611

Re: DI # 90-11-3-1486/2

Director, Emergency and Remednal Rcsponsc
Division

United States Enwronm:ntal Protectxon Agem:y
Region 2

290 Broadway

"New York, New York 10007-1 866

Michael Zeolla

EPA Remedial Project Manager _
“United States Envnronmenta] Protection- Agency
Region 2

290 Broadway

" New York, New York 10007- 1866 :

Brian M. McGirmis
Remediation Project Man gm'
FMC Corporation

© 1735 Market Street

Pmladelph:a, Pennsylvania 19 103

XXVI1. EFEECTIVE DATE

98.  The effective date of this Consent Decree shall be the date upon wlnch thm
Consent Decree is éntered by the Coun, except as othawnsc prov:ded herein,
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93. This Court retains jurisdiction over both the subject matter'of ﬂus Consent'Dccrce
and the Settling Defendant for the duration of the performarice of the terms and' ‘provisions of this.
-Consent Decreé for the purpase of enabling any of the Parties to apply 10 the Court at any time
“for such further order, direction, and relief as may be necessary or appropriate forthe -
. construction or modification of this Consent Decree, or to effectuate or enforce compliance with
its terms; or to resolve disputes in accordance with Sectinn XV (Dispute Resolutinn) hereof,

XXVHI«AP_EMLS

100.  The following appendices are attached to and incorporated iﬁtd thiz Consent
- Decree: ‘ ' o

“Appendix A" is the ESD.
“Appendix B” is the ROD. .
-“Appendix C is the descr:ipn'on and/ormap of tﬁe Site.
“Appendix D" is the SOW. ' '
“Appendm E” is the draft easement

XXIX. QQ_MMLMH_BELAIIQHS

1 Ol . Sertling Defendant shall propose to EPA its pammpatxon in the community
relations plan to be developed by EPA. EPA will determine the appropriate 1ole for the Settling
Defendant under the Plan. Settling Defendant shall also cooperate with EPA in providing

- information regarding the Work to the public. As requested by EPA, Settling Defendant shall
participate in the preparation of such information for dissemination to the public and in public -
mcctmgs wh:ch may be held or sponsored by EPA to ¢xplain activities at or relating to the Site,

XXX. MODIFICATION
102. . Schedules specified in this Consent Decree for completion of the Work maybe -
modified by agreement of EPA and the Scttling Defendant. All such modlﬁcauons shall be madc
in writing.

103.  Except as provided in Paragraph 13 (Modxﬂcauon of the SOW or Related Work
Plans), no materia) modifications shall tic made to the SOW without written notification to and
wtitten approval of the United States, Settling Defendant, and the Court, if such modifications -
" fundamentally alter the basic features of the selected remedy within the meaning of 40 C.FR. -

~300.435(c)(2)(B)(ii). Modifications to the SOW that do not malenally alter that document, or

materizl modificutivus tv the SOW that do not fundamentally alter the basic features of the
selected remedy within the meaning of 40 C.F.R.300.435(c)(2XB)(ii), may be made by wrilten
agrccmcnt between EPA and the Senlmg Defendant.

104, . Nothing in this Decree shall be deemed to alter the Court's power to enforce,
supcrvu;e or approve mod1ﬁcauons to this Consent Decree. '
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10& This Consent Dccrcc shall be lodged thh the Couxs for a pmod of not )ess than
thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
. CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. §.50.7. The United States reserves the right to

; ithdraw or withhold its consent if the comments rcgardmg the Consent Dectee disclose facts or
oonsxderatxons which indicate that the Consent Decree is inappropriate, improper, or inadequate.
Setthng Defendant conscnts to the entry of this Cerisent Dccree wnthoul further notice. :

- 106. Iffor any reason the Court should decline to apprcwe this Consent Decree in 1he
form presented, this agreement is voidable at the sole discretion of any Party and the terms of the
agmmnent may not be used as evidence in any litigation between the Parties.

XXXIL SIGNATORIES/SERVICE

107. The undemgned representanve of Setﬂmg Defendant to this Consent Decres and
the Assistant Attorney General for the Environment and Natural Resources Division of the -
. Department of Justice certifies that he or she is fully authorized to enter into the terms and
condmons of this Conscnt Decree and to execute and legally bind such Party to this documenL

‘ 108, Sctthng Defendant hereby agrees not to oppose entry of this Consent Decree by
this Court ¢r to challenge any provision of this Consent Decree unless the United States has
‘ nuuﬁed tbe Sctiling Defendant in writing that itno Jonger supports euby of the Consent Decree.

109.. Sctthng Defendant shall 1dcnnfy, on the attached signature page, the name,
address and telephone number of an agent who is authorized to accept service of process by mail
on behalf of that Party with respect to all matters anszng under or relating to this Consent Decree. -
Settling Defendant hereby agrees to accept service in that marmer and 1o waive the formal service
~ requirements set forth in'Rule 4 of the Federal Rules of Civil Procedure and any apphcablc local
rules of this Court, including, but not limited to, service of a sumumons,

XXXIL FINALJUDGMENT

_ 110 This Consent Dcctcc and its appendices constitute the final, completc, and
exclusive agreement and understanding among the parties with respeet to the settlement.
embodied in the Consent Decree. The parties acknowledge that there are no representanons,
agreements or understandings relating to the settlement other than those cxprcss1y contained in .

“this Consent Decree. :

111, Upon approval and entry of this Consent Decrce by the Court, this Consent
Decree shall constitute a final judgment betweén and among the United States and the Settling
Defendant, The Court finds that there is no just reason for delay and thercfore enfers this
Jndgment asa ﬁnaljudzmcnl under Fed. R. Civ. P, 54 and 58,

i
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SO ORDERED THISfex §AY» )
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THE UNDERSIGNED PARTIES enter lntb this Consent Decree in the matter of United States v. A

FMC Corporation and Lisbeth Higgins, Civil Action No. 01-2946 (KSH) relatmg to the Higgins
Disposal Superfund Site.

TOR THE UNITED STATES OF AMERICA

THOMAS L. SANSONETTI

Assistant Attorney General

Environment and Natural Resources Division
U.S. Deparment of Justice

Date: < \f}’{ oY . MLM
m 'ATHERINE R. MCCABE

- Deputy Chiel
Environmental Enforcernent Section
Environment and Natural Resources Division
U.S. Department ot Justice

" P.0. Box 7611 '
Washington, D.C. 20044-7611

IMEfgz {- ]Q%l:ll
MYIHS E. FLINT, I

PATRICIA MCKENNA

Trial Attorncys

Environmental Enforcement Section
Bnvironment and Natura] Resources Dmsmn
U.S. Department of Justice ’
P.0, Box 7611

Washington, D.C. 20044-7611

CHRISTOPHER J. CHRISTIE
United States Attorney
District of New Jersey

SUSAN 8. CASSELL '
Assistant United States Attorney
970 Broad Street

Newark, New Jersey 07102

37




‘THE UNDERSIGNED PARTIES cnter into this Consent Decree in the matter of United S;gés v,

EMC Corporation and Lisbeth Higging, Civil Action No. 01-2946 (KSH) sclating to the Higgins
Disposal Superfund Site. S ,

FOR THE U.S. ENVIRONMENTAL

PROTECTION AGENCY
APR 12 ‘ | :
Dute: R 2 2004 J.. K» pd
T KENNY &/

Regional jAdministrator )
Rejion/ .
U.S. Environmental Protection Agency
290 Broadway :

New York, New York 10007-1866

DEBORAH SCHWENK

Assistant Regional Counsel - ‘
U.S. Environmental Protection Agency
Region 2

290 Broadway

New York, New York 10007-1866
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THE UNDERSIGNED PARTIES enter into this Consent Decrec in the matter of United States v.

FMC Corporation and Lisbeth Higgipg, Civil Acnon No. 01-2946 (KSH) relating to the Higgins
- Disposal Supcrﬁmd Site.
FOR FMC CORPORATION

W% e/zc/o

o_b(/l- / F_fbl'ﬁ
) frec dr, £/ Aonmwn &
1735 Market Street : .
Philadelphia, Permsylvania 19103
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